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\ Characteristics of Constitutions - Part

Every state has a constitution, since every state functions on the basis of certain
.rules and principles
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It has often been asserted that the United States has a written
.constitution but that the constitution of Great Britain is unwritten
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This is true only
in the sense that in the United States there is a formal document called the
.Constitution, whereas there is no such document in Great Britain
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,In fact, however
many parts of the British Constitution exist in written form, whereas important
.aspects of the American Constitution are wholly unwritten
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The British

Constitution includes the Bill of Rights, the Act of Settlement, the Parliament Act
the successive Representation of the People acts (which extended the , a1\ of
suffrage), and the statutes dealing with the structure of the courts, the various local
.government acts, and many others
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These are not ordinary statutes, even though
they were adopted in the ordinary legislative way, and they are not codified within

.the structure of a single orderly document
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On the other hand, such institutions in

the United States as the presidential cabinet and system of political parties, though
not even mentioned in the written constitution, are most certainly of constitutional
.significance
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The presence or absence of a formal written document makes a

.difference, of course, but only one of degree
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A single - document constitution has

.such advantages as greater precision, simplicity, and consistency
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In a newly
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developing state, on the other hand, the balance of advantage has been found to lie
with an uncodified constitution evolving through the growth of custom and the

.medium of statutes
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Experience suggests that some codified constitutions are much

.too detailed
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An overlong constitution invites disputes and litigation, is rarely read
or understood by the ordinary citizen, and injects too much rigidity in cases in

which flexibility is often preferable
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Since a very long constitution says too many
things on too many subjects, it must be amended often, and this makes it still

Jlonger
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,word is a model of brevity V.- -- The United States Constitution of

whereas many of that country’s state constitutions are much too long - the longest
being that of the state of Louisiana, whose constitution now has about ~ 255.000
.words
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The very new, modern constitutions of the recently admitted states of Alaska
and Hawaii and of the Commonwealth of Puerto rice have, significantly, very
.words 10, -+ to 9.- - - concise constitutions ranging from
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Constitution Yaé1 The
.articles, is the wordiest of all national constitutions ¥a0 of India, with
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,In contrast
some of the world’s new constitutions, such as those of Japan and Indonesia, are

.very short indeed

Diiud ox> o5 b gdlg o s jigul 9 uli uwlwl Huiled aiilo Wid x> Guwlwl (puilgd Sl o ue Jileo o

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao


https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/

Normative and Nominal Constitutions
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Some constitutions are buttressed by powerful institutions such as an independent
judiciary, whereas others, though committed to lofty principles, are not supported
by governmental institutions endowed with the authority to defend these principles
.in concrete situations
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Accordingly, many juristic writers distinguish between

.normative’ and ‘nominal’ constitutions’

-2l oo LB jles el 9 s ke bl uilgd o 898> Sy o Gl )l w5 u

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



A normative constitution is one that not
only has the status of supreme law but is also fully activated and effective; it is
.habitually obeyed in the actual life of the state
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A nominal constitution may express
.high aspirations, but it dose not, in fact, reflect the political realities of the state
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of AV Constitution of the former soviet Union and Article 1a¥1 of the Y0 Article

Constitution of the People’s Republic of China both purport to guarantee 140¢ the
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freedom of speech, but in those countries even mild expressions of dissent are
Jikely to be swiftly and sternly repressed
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Where the written constitution is only
nominal, behind the verbal facade will be found the real constitution containing the

basic principles according to which power is exercised in actual fact
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Thus in the .
former Soviet Union the rules of the Communist Party describing its organs and
functioning are more truly the constitution of that country than are the grand

.Stalin Constitution 1a¥1 phrases of the
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Every state, in short, has a constitution, but

.in some a real constitution operates behind the facade of a nominal constitution
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Y Characteristics of Constitutions - Part
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In the long history of the state constitutions of the United States, one finds little, if
any, correlation between the ease of amendment and the actual number of

.amendments adopted
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States having identical methods of constitutional change
often diverge considerably in the frequency with which the amending process has

.been utilized
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States having what seem to be simple methods of change often have a

history of fewer changes than other states that have sought to make the amending
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.process more difficult
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The decisive factors seem to be the generality or detail of

the constitutional document, the tempo of social and economic change in the
community, the class structure, and the nature of the struggle for power, which are
.quite unrelated to the formal processes of constitutional amendment
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Methods of Constitutional Amendment

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao


https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/
https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/
https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/
https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/

wwlwl Huilgd ol slgavg,

Constitutions can be amended in many different ways, and these differences may

.be significant
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The constitutions of Great Britain, and Colombia, may be amended
.by the national legislature acting through an ordinary parliamentary majority
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In
some countries, including Argentina, Cambodia, and Chile, the constitution may be

amended by the national lawmaking body but only through a special parliamentary
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.majority
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,Where such majorities are needed there may be additional requirements

such as joint sessions of bicameral bodies, more than one debate, or the lapse of a

.certain amount of time between proposal and debate
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Many constitutions cannot be

.amended by the legislature alone but require action by other bodies as well
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Thus

a two- thirds majority (1) the United States Constitution can be amended only by

a convention called by two - thirds of the (¥) vote in each house of Congress or
states - with subsequent ratification, in either case, by the legislatures or especially
.elected conventions of three - fourths of the states
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Still other constitutions can be
amended only through some sort of popular voting: an amendment to the
Australian Constitution must secure, after an absolute majority in parliament, a

;majority vote in a popular referendum
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the Belgian Constitution may be amended
by a two - thirds vote of both houses of parliament but only after a dissolution of
- that body and an intervening election; the Japanese Constitution requires a two

;thirds vote of the parliament followed by a popular referendum

after the Danish
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parliament has adopted a constitutional amendment it is dissolved, an election is
held, and the new parliament must then vote in favour of the same amendment
before it goes into effect; the Irish Constitution may be amended by a simple

.majority of both houses of parliament subject to approval by a popular referendum
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,States of the United States, all of which have written constitutions 0- The
exemplify in their history a vast amount of experience with problems and

.techniques of constitutional change
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Generally speaking, state constitutional
states amendments may 1¢& amendments are initiated by the legislature, although in

.also be initiated by popular petition
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Where amendments are proposed by the
states) or a \A) legislative bodies, the size of the required vote is a simple majority
states). A few states have 9) states) or a three - fifths vote 1A) two - thirds vote

.rather special provisions
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In Connecticut, an amendment may be initiated by a

majority vote in each house of the legislature in two sessions or a three - fourths
vote in each house in one session; whereas Vermont requires a two- thirds vote in
the Senate and a majority vote in the House on first passage and a majority in both

.houses on the second
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states a constitutional amendment must be approved by Y In
two sessions of the legislature, and this is an alternative method in three other
.States
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,In all states but Delaware the amendment must be ratified by the electorate

.usually by a simple majority of those voting
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Other Differences Among Constitutions
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Some constitutions may be characterized as indigenous, in the sense that they are

.rooted in the historical experiences of the states that produced them
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Others are
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.essentially imitative

Clearly the Constitution of France’s Fifth Republic is an

.indigenous document rooted in French political history
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On the other hand, the
is an imitative document imposed upon a nation 14¢€V Japanese Constitution of
.defeated in war and controlled at the time by an occupying army
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The Constitutions of the English - speaking countries have proved to be very

.stable
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Many Latin American constitutions, on the other hand, have been

.exceedingly fragile
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Among the new nations that emerged from the liquidation of
the British Empire, some constitutions have proved to be quite stable while others
.have not
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Thus the constitutions of India, Kenya, and Malaysia have functioned

effectively with relatively few changes, whereas the constitutions of others, such as
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.Pakistan, Ghana, and Nigeria, have not
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Some writers have contrasted ‘organizational’  documents with
.constitutionalist’ documents’
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The organizational, such as those of Sri Lanka and
Indonesia, are concerned mainly whit describing the principal political institutions
.of the state

oo gy ol sloolg cavoss b bl > oxas oo o 3isal 5 oM wilo jlw bl aiilo il jlu liswl
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The constitutionalist documents, such as that of India, emphasize
general principles, spell out the rights of the citizen, and are concerned with how

.these principles are to be confrere
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Constitutions also differ fundamentally in how

.they deal with that most important institution, the political party
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The constitutions

,.of the Western liberal democracies do not mention parties at all
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On the other hand
,the constitutions of the communist countries - e.g., the former Soviet Union, China
Albania, Romania, and the former Yugoslavia - have much to say about political

.parties
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-)JJ3T oo Jozy suwlw v'}?' OJL!J-) 6JI+MM O lizaw d-'LW

So do the constitutions of many of the new African states, such as Tanzania
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.and Malawi
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Where the central fact of the nation’s political life is the domination of
a single party endowed with a monopoly of power, it is to be anticipated that the

.constitution will not ignore the subject
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Selected Sections of the Constitution of

The Islamic Republic of Iran

¥ Chapter

The Rights of the People

p3r0 9okt
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\4 Principle

19 J.ol

The people of Iran, of whatever ethnic or tribal origin, enjoy equal rights; and

.colour, race, language, and the like shall not be grounds for privileges
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Y- Principle
Every individual member of the nation, whether female or male, shall have equal
protection under the law, and shall be entitled, with due observance of the Islamic

.principles, to all human, political, economic, social and cultural rights
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¥\ Principle
The Government is obliged, with due observance of the Islamic principles, to

:guarantee women'’s rights in every respect, and to provide for the following

lai abl 9
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Creation of favorable grounds for the fostering of women’s personality and -\

;for the revival of their material and intellectual rights
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Support of mothers, particularly during the period of pregnancy and child -v

;care, and protection of children without guardians
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Setting up a competent court for the preservation of the integrity and -¥
;continuation of the family

03l5ils pola g OLS I cbsliz syl cumdo olls &b 5 5

Establishment of a special insurance scheme for the widows, the elderly -¢

;women, and women without guardians
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Conferring guardianship of children on competent mothers for the benefit of -0

.the children where there is no guardian recognized by The Shari’'a
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YY Principle
Dignity, life, property, rights, residence and occupation of people are inviolable

.except where it is permitted by the law

09l 290 as oS 53)l0 > S 2l o o LB uE po e Jiiibg chisSw Jo 9 iz 9 Jlsel 9 Ol
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YY Principle
Inquisition of beliefs is forbidden and no one may be prosecuted for the mere

.possession of a certain belief
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Y& Principle
Publications and the press are free to express their ideas unless such expression is
injurious to the bases of Islam or public rights. Details will be provided by

Jegislation
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Y0 Principle
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Inspection and non - delivery of the mail, recording and revealing telephone
conversations, disclosing telegraphic or telex messages, censorship, failure to
transmit or deliver messages, eavesdropping and making any other searches

.whatsoever is prohibited except as provided by the law
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Y1 Principle

Political parties, associations, syndicates, and the Islamic or recognized religious
minorities’ societies are free, provided that they do not infringe upon the principles
of independence, liberty, national unity, the Islamic precepts, and the foundation of

.the Islamic Republic; no one may be prevented from joining or forced to join them
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YV Principle
Unarmed gatherings and demonstrations are free unless they are injurious to the
Islamic principles
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YA Principle

Every person has the right to pursue the occupation of his or her choice, provided
that it does not infringe on Islam, the public interests and the rights of others. With
due regard to the needs of society for various occupations, the Government, is duty
bound to provide equal employment opportunities for all individuals, as well as

.equal conditions for all to obtain an occupation
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¥a Principle

JItis a universal right of all to enjoy social security for retirement, unemployment
old-age, disability, lack of guardian, accidents, and to receive hygienic and medical
,treatment services and care under an insurance or similar scheme. The Government
in accordance with the laws, is required by drawing on national revenues and the
contribution of the public at large to provide such services and financial protections

.to each and every citizen of the state
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Y- Principle
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The Government is obliged to provide free educational facilities for the whole
nation until the end of the secondary school and extend free higher education to the

.extent that the country meets its own needs
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¥\ Principle

It is the right of every Iranian individual and family to have an accommodation
suitable for his or their needs. The Government is obliged to provide for the
implementation of this principle, giving priority to those who are in more urgent

.need, particularly the rural inhabitants and workers
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Y'Y Principle

No one may be arrested except as required by the law and in the manner defined
therein. When detained, the accused must be informed immediately in writing of
hours, his Y¢ the reasons of the charges against him or her. Within a maximum of
or her preliminary file must be placed before competent judicial authorities and
trial proceedings must be initiated as soon as possible. Violators of this principle

.shall be punished according to the law
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Y'Y Principle
No one may be exiled from his or her place of residence, or prevented from living
in a place of his or her choice, or coerced to live in a place, except in such cases as

.determined by the law
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Y€ Principle
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It is the unquestionable right of every individual to seek redress, and every person
can refer to competent courts for redress. All members of the nation are entitled to
have access to such courts and no one may be prevented from referring to the court

.to which he or she can turn according to the law
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Y0 Principle
Before all courts, the parties to a case have the right to choose their attorneys and if
they cannot afford to have an attorney, the possibilities of appointing an attorney

.must be provided for them
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¥1 Principle
The imposition of a sentence and the ordering of its enforcement must be done only

.through a competent court and in accordance with the law
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YV Principle
Innocence is presumed, and no one, in the eyes of the law, may be considered

.guilty unless his/her guilt is proven in a competent court

52 89 ol b ywais aSil Ko 294 (rai aisliw H0lS L juaie geils Jlai I puS aud 9 dguine jor9 LS v
g el )b e oD

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao


https://irlawyers.ir/صلاحیت-دادگاهها/

YA Principle

Torture of whatsoever kind, in order to obtain confession or information, is
forbidden. It is forbidden to coerce a person to give testimony, to confess or to take
.an oath. Such a testimony, confession or oath is void and without legal effect
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¥4 Principle
It is forbidden and punishable to violate, in any form, the honour or dignity of an
individual who has been arrested, detained, imprisoned or exiled in accordance

.with the law
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&+ Principle
No one is entitled to exercise his rights in such a way as to cause damage to others

.or infringe upon public interests
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&\ Principle

The right to Iranian nationality is an inherent right of all Iranian individuals, and
the Government cannot deprive any Iranian of his/her nationality unless the
individual so requests or else when a person acquires the nationality of another

.state
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&Y Principle

Foreign nationals may, within the limits prescribed by the law, acquire Iranian
nationality. They may be deprived of Iranian nationality only when they so request
.or when another state grants them its nationality
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11 Chapter
The Judiciary
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101 Principle
The judiciary is an independent branch whose task is to protect individual and
social rights and is responsible for the administration of justice. The judiciary is

:also entrusted with the following duties
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To investigate and decide upon grievances and complaints; to settle disputes (1)
and to take necessary decisions on such probate affairs as determined by

Jlaw
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To restore the rights of the public and to promote justice and legitimate (¥)

:freedoms
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;To supervise over the proper functioning of the law (V)
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To defect crimes; to prosecute and punish offenders and to execute the (&)
;Hudud and the provisions of the Islamic panel code
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.To take proper measures to prevent crime and to rehabilitate criminals (0)
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V0V Principle

In order to discharge the duties of the judiciary in all judicial, administrative and
executive affairs, the Leader shall appoint a sagacious even - handed Mojtahed
theologian) possessed of judicial knowledge and management capabilities as the)

.Head of the Judiciary, the highest judicial rank, for a period of five years
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Principle\0A
:The duties of the Head of the Judiciary are as follows
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To create necessary judicial organizations in the Judiciary as required to (1)

;1071 fulfill the responsibilities envisaged under principle

il o oY 156 Lol o oo 70 sleidsime plxil sl apyliad 049 5 5 9 0 wliad sl >l

;To prepare judicial bills appropriate for the Islamic Republic (¥)

To recruit competent and righteous judges, and any to administer their (V)

appointment, dismissal, promotion, assignment, transfer and any other
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.similar administrative affairs in accordance with the law
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104 Principle
The official authority to deal with litigations and complaints rests with the
Judiciary. Formation of Courts of Justice and their jurisdiction shall be determined

.by the law
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\1- Principle
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The Minister of Justice shall be responsible for all matters concerning relations of

the judiciary with the executive and legislative branches, and shall be appointed

from among the candidates recommended to the President by the Head of the

Judiciary
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The Head of the Judiciary may delegate to the Minister of Justice full
powers in matters of finance, administration, and also in respect to the employment

.of the non-judicial staff
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Upon this delegation of authority, the Minster of Justice
shall have the same powers and duties as those stipulated by law for the ministers

.the highest executive officials

095 pubwl oS 9 3lg5 e wills 5 llisl oled Sl s mwSols g izl slasl guz JWs

el o s oulyzl lolie gVl Olsis @ 0ls sl

11

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



Legal Text
Y
Dr. Talaie

11\ Principle

The Supreme Court shall be formed on the basis of the criteria set forth by the
Head of the Judiciary in order to supervise the proper administration of laws by the
courts of justice, to maintain Judicial consistency and to perform the

.responsibilities entrusted to it by the law
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V¥ Principle
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- The President of the Supreme Court and the Prosecutor - General must be even
handed Mojtaheds (theologians) well versed in judicial matters, and shall be
appointed by the Head of the Judiciary in consultation with the judges of the

.Supreme Court for a period of five years
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V1Y Principle
The requisite qualifications of Judges shall, in conformity with the principles of
Islamic jurisprudence, be determined by the law

i 0lgs ouws 0gils pwbwl oMl aid Jgol L Sinled wliasd pj¥ Lal i

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



Principle)g

Judges shall not be dismissed, either provisionally or permanently, without trial and
establishment of the guilt grounding such dismissal; nor shall they be transferred or
given different positions without their consent, save where the interests of the
society require otherwise and it has been so decided by the Head of the Judiciary in
.consultation with the President of the Supreme Court and the Prosecutor- General
The periodic rotation of judges shall take place according to the procedure

.determined by the law
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Principle10

Trials shall be held in open sessions allowing public attendance; unless the court
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decides that open session would be contra bonos mores or against public policy, or

.when, in private litigations, the parties request that the trial be held in camera
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111 Principle
Court decisions and judgments shall be reasoned and supported by the underlying
.statutory provisions and the principles upon which the judgment has been made
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V1V Principle

Judges are bound to endeavour to base their decisions on the applicable statutory
provisions in each, and failing that they must decide the case by relying on
authoritative sources of the Islamic law or on valid Fatvas. They may not refuse to
adjudicate a case and, hence, withhold judgment on the pretext that the laws on the

.issue are silent, defective, ambiguous, or inconsistent
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V1A Principle
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Political and press offences shall be heard in open sessions of the Courts of Justice
in the presence of a jury. The procedure for the appointment of jury members, their
eligibility and jurisdiction as well as the definition of a political offence shall, in

.accordance with Islamic precepts, be determined by the law
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V14 Principle
No act or omission shall be considered ex post facto as an offence by a subsequent

Jegislation
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\V- Principle

Judges of the courts of justice are bound to refrain from the execution of any
Government ordinances and by-laws which prove to be contrary to Islamic laws
and precepts or exceed the powers of the executive branch. All individuals are

.entitled to request the Administrative Court to annul such decrees and regulations
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V) Principle

In case an individual should suffer material or moral damage as a result of a judge’s
error or misinterpretation regarding matters of fact, or of law or applying the latter

,to the former, the judge, if at fault, shall be liable according to the Islamic precepts
otherwise the loss shall be compensated by the Government and, in any event, the

.reputation of the accused shall be restored
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\VY Principle

Military courts shall be formed in accordance with the law to adjudicate the
offences related to the special military or security duties of the personnel of the
Armed forces, Gendarmerie, Police and the Guardian Corps of the Islamic
Revolution. However, ordinary offences of such personnel or the offences
committed by them as law enforcement officers shall be considered by the ordinary
courts of justice. The Military Prosecution Office and Courts shall be an integral

part of the Judiciary of the State and shall be subject to the provisions relating to

.this branch
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Principlevy

A tribunal called the Administrative Court of Justice shall be formed under the
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,supervision of the Head of the Judiciary in order to investigate complaints
grievances and objections of the public against the Government officials, units or
government by - laws and to redress peoples’ rights. The jurisdiction and the
.procedure of this tribunal shall be determined by the law
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\VE Principle

Pursuant to the right of supervision of the Judiciary to ensure the proper conduct of
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affairs and due compliance with laws by the administrative bodies, an institution by
the name of the General State Inspectorate Organization shall be formed under the
supervision of the Head of the Judiciary. The jurisdiction and the functioning

.procedure of this institution shall be determined by the law
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Organs of the State

the International Court of Justice , avo ,Although in the Western Sahara Case
expressed the opinion in the majority judgment that ‘no rule of international law
requires a state to have any definite or predetermined structure’ most states, in the
course of time, institute a structure which includes the following five permanent

:organs
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edgy oy, ;a head of state (V)

gy & ja government (v)

Ssleluy wim K;a diplomatic service (Y)
oS cim S a consular service; and ()

edgy nlwo slag i the armed forces of the state (0)

Thus although not necessary-in the sense that international law does not require
,their existence - these organs are, in terms of the state’s international relations
highly useful; indeed, without them no state can fully take advantage of the body of
rules and permitted faculties comprised within the international legal system. A
state lacking a consular service can hardly protect the interests of its nationals
abroad. A state without armed forces, as Japan, must depend for its survival upon

.the protection of another state or states
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The Swiss Government is a seven - man
Federal Council, with a rotating presidency, the president for the time being having

.the status of head of state

Under the constitution the president is forbidden to go
abroad during his term of office, so that, were he to do so, the question whether he
would be treated with the dignity of a visiting head of state must remain

.hypothetical
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A state may be represented either by an organ or by an agency. An
organ’ is a part of the state while an ‘agency’ is separate from it, the relationship’

.being one of principal and agent
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How a state organizes itself for its internal affairs is a matter of little direct

.concern to international law
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The constitution of each state will lay down the
division of powers and functions between such of its organs as it may deem useful

.and necessary

o giog gulaolg Obe I csllby 9 ohlisl pisi oSisSz »iles sd Luulwl vgils
Sl s 900 L aue cawl (Koo wlgo Ui aS au'_,f ulyu ules

Since the constitutions of states differ, the organs used for the

.conduct of their internal affairs will also differ from state to state
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By contrast, all states possess the same organs for the conduct of their external

relations, a phenomenon which is both an illustration and a consequence of the

Jegal equality of states
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In addition, states may send or maintain abroad temporary or permanent
establishments of various kinds, as for example, trade delegations, information
centers, tourist offices, state airline offices, hostels for visiting members of the

.merchant marine, offices for the payment of state pensions
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None of these can be
considered an organ of the state for its external relations, although each of them
represents the state abroad for matters falling within its competence as an agent or

.agency of the state
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Moreover it may be represented by as many different agents or

.agencies as it wishes
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We are only concerned with state agencies in the context of

.the immunity of the state from the courts of other states

sk ool Lles o wlgd camguon wez 4 5o algy sl wSaisles L bli,l ;5 lags L
coriand 580 sl el

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



A state may find it convenient to conduct ad hoc diplomacy, that is, to regulate
certain matters through the use of a diplomatic mission not part of the regular
diplomatic service but specially created for the purpose of the mission, and

.dispersed on its termination
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.This institution is now known as the’ special mission
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It is a consequence of the sovereignty which each state exercises over its
territory that no other state may, without permission, exercise its authority therein
.in any form whatsoever
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,However, for the daily conduct of its external relations
each state grants permission to other states to establish such permanent missions
diplomatic and consular missions) as may be necessary for the sending state and)

convenient for the receiving state
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.Such permission is granted on a basis of reciprocity .
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With respect to diplomats and consuls, the nature and extent of the
authority which the sending state may exercise within the territory of the receiving
.States is well defined in the enumeration of the functions of diplomats and consuls
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In other cases the extent of this authority must be agreed with the receiving state in
advance of the visit (for example, with respect to heads of states, members of the

.(government, and the armed forces
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However, the public authorities of two different states cannot operate under the
law of one of them, so that a necessary corollary of the grant of permission to
perform any public function of the sending state in the territory of the receiving
state is the allocation to the former of as extensive an immunity from the law of the
Jatter as may be necessary to permit the function to be performed
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A state may refuse to permit a foreign state to establish an embassy or consulate
on its territory, but if it permits it to do so, it is bound by a rule of international law

.to grant the requisite amount of immunity from the operation of its law
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The general rule may therefore be postulated that a state is bound to accord to

the representatives of other states admitted into its territory and permitted to
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perform there some function involving the exercise of public authority, such
measure of immunity from its own law as may be required to permit this function

.to be performed
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The precise extent of this immunity will depend in the first place

.upon the nature and scope of the function of each type of representative
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,However

other considerations besides the ‘functional’ have been taken into consideration in
considering the extent of immunity in certain cases (for example, the dignity due to
.(a visiting head of state or government
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Thus, the granting of immunity to the organs of states, and to the state itself in
the person of its agents and agents and agencies, is merely the consequence of
.permitting such organs and agencies to perform their state functions abroad
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The Head of state

CAJ’.) g

Traditionally, intercourse between states was considered to flow between one
.sovereign and another
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,Treaties were agreements between monarchs, which
consequently, bound the states; and diplomatic envoys were accredited personally
.to the head of the receiving state from his ‘brother’ in the sending state
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Traces of

this ‘personalized’ state may be found in modern international law, in the rule that
obliges the sending state to accredit ambassadors, envoys and ministers to the head
of the receiving state, and in the rule which treats the head of state as competent to
speak for and bind the state in its international relations, for example, by his

.Signature of a treaty
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These rules apply irrespective of his constitutional position, of
whether he is ‘monarch’ or ‘president’, and of whether the office of head of state is

.vested in one man or a council
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Certain rules of protocol (precedence in state
.processions, etc.) still distinguish between monarchs and presidents
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Several states have made it a criminal offence to offend the dignity of a

friendly foreign head of state
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This is of particular importance in relation to the law

.of defamation

.This may be considered a rule of comity
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Where the head of state is
also the effective head of government, as with the presidents of the United States of

America and of France, any restrictions on the freedom to criticize political
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.decisions, through criticism of the person having taken them, seem unjustified
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The matter, however, is quite different where, at the request or with the
.consent of the receiving state, a foreign head of state visits its territory
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,In this case
the duty on the receiving state to protect the life and dignity of the visitor must be
.considered absolute
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Whether allowed, if so, under what conditions the personal
bodyguard and secret service escort of the head of state may accompany him is a

.matter for bilateral agreement
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A visiting head of state would appear to be absolutely immune from the

.operation of the criminal law of the territorial state
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So far as immunity from the
civil (or private) law is concerned, state practice and the case-law of national courts
.is uncertain
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Some states act on the assumption that the head of state can enjoy no
greater immunity than the state itself, while others consider that he can be afforded

no less immunity than granted to the highest ranking diplomatic agent, the
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.ambassador
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The correct approach may very well depend upon the status of the visit: it is
inconceivable that while on a ‘state visit’ a head of state should be inconvenienced
.by court proceedings of any sort
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Where the visit of the head of state is officially announced but is not a state
visit” immunity must cover all official acts; moreover, the fact of receiving the
permission of the authorities of the territorial state to enter the territory may be
assimilated to the accrediting of an ambassador, thus entitling him to extensive
.mmunity in relation also to his non- official acts
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On incognito visits, which are unknown to the authorities of the receiving

.state, there is, not surprisingly, hardly any state practice
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Nothing prevents a state

from according a greater measure of immunity than is required by international
law, nor from according such immunity to heads of ‘states’ having no independent
existence in international law, and this case must be read in the light of these

.remarks
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,As a matter of principle, a head of state, whose visit is unannounced
cannot claim a similar immunity to that extended to his ambassador, although he
.may be thought entitled to the immunity accorded to his state
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In view of the recent
trend to restrict state immunity to acts of public authority only and not to private

Jaw acts, this is less favorable than diplomatic immunity
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As in all cases, immunity may be waived, and such a waiver must be expressed
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However, unlike any other case, the waiver of immunity by the head of state can be
.made only by himself
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.Immunity and protection are afforded to the office and not to the person
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.Thus a monarch who has abdicated or a retired president ceases to be entitled
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A

.state may, nevertheless, extend some measure of protection as a matter of comity
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The members of the head of state’s family are entitled to the like immunity

.afforded to the head of state
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,State practice is silent with respect to presidents
although the case of monarchs is better illustrated. The members of the ‘retinue’ are

considered entitled to some immunity in relation to the performance of their official

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



.duties
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However, the meaning of the term ‘retinue’ is unclear, although the
members of the secret service of the visiting state and the personal bodyguard of
.the head of state probably fall within this category
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State practice has not yet

.elucidated these points
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Unitary and Federal Systems
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States may be described as unitary or federal depending upon the distribution of

.powers between central and local governments
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Modern states, even rather small
ones such as Denmark and Costa Rica, cannot be governed altogether from a
.central point
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Almost all modern states find it necessary to have local as well as

.central governments
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A unitary system differs from a federal system in the way this

.division of powers is made
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In a unitary system the central government defines and

.by hypothesis may redefine the powers of local government
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In a federal system the
powers of local government derive from a constitution that is not subject to change

.by the central government itself
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In other words, the power of local government in a
federal system is not at the mercy of the legislative body of the central government
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This dose not means that local governments in unitary states are without
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.power or influence
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.Nor does it matter what the local governments are called
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The
principal local governments of the United States and Australia are called states, and

.the systems as a whole are federal in character
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The principal local governments of

India and West Germany (now Germany) are also called states, but the systems are

.at best quasi-federal in character
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Italy, France, and Japan have unitary systems, but
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no constitutional significance attaches to the fact that the principal local
governments in Italy are called provinces, in France departments, and in Japan
.prefectures
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A comparison of the British and American systems of governments will
facilitate an explanation of the basic difference between unitary and federal
.systems
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Since the British system is unitary, the powers of local government are
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defined by statutes enacted by Parliament, the legislative organ of the central

.government
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.This does not mean that local government is unimportant in Britain
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On the contrary, the English counties and boroughs are significant units of government
.endowed with very real powers
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It should be added that the unitary
character of the British system does not warrant the inference that the people of the

.country do not have a high regard for their local institutions
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It means only that as a
matter of constitutional law the powers of local government are defined by acts of
Parliament and that Parliament is free to expand or reduce or rearrange these

.powers
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The system of the United States is federal because, as a matter of
constitutional law, the powers of the state cannot be altered by the national

.government acting alone
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In the Constitution the powers of the national government
.are enumerated, whereas the powers of the states are not

29ai nai 000 b el wllis] aSUL 5 di (o 0304 il gy wllis] Ky 0l cuwlwl 9gild o

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao


https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/
https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/

The states have what is
left over, the so-called residual powers
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But there is no special significance in this

.pattern of power distribution
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In the Canadian system, which is also federal, the
powers of the provinces are enumerated and the national government possesses the

.residual powers
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Either way, the system is federal so long local as local powers do

.not derive from the central government
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These distinctions are to some degree formal, as can be seen from a closer

.examination of actual experience in the life of the United States Constitution
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Although it is quite true that the distribution of powers spelled out in that
Constitution and confirmed by the explicit command of the Tenth Amendment
cannot be altered formally by the central government acting alone, it is equally
significant that the central government is the final judge of the scope of its
.delegated powers
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If Congress enacts a statute, and the president signs it, and the
,Supreme Court finds, in the course of appropriate litigation, that it is constitutional

.there is nothing, as a matter of law, that the states can do about it
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Article VI of the

federal Constitution specifically declares that all statutes enacted by Congress shall
constitute the supreme law of the land, anything in the laws of the states to the
.contrary notwithstanding
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To be sure, the Supreme Court has on occasion ruled a

federal statute unconstitutional on the ground that it invaded the reserved powers of the

.States, but this has not appended very often
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Y Legal Text

Dr. Talaie

It must be remembered that the

Supreme Court, as umpire of the federal system, is a national institution in no way
subject to state control; in the long sweep of American legal history the court has
.on the whole taken a nationalist rather than a state point of view

olo slae K+ ol 1o odsis> pllai o sl Olgis @ WE Olgr oS seabs 03,51 Lbols @ il aiSs ol
2 Olgay ol lSJ).oTU\BS_Q.? alb wVeb 0l o 9 il i Gidgo JiS 9 w)llai b w0 md @ oS cuwl
olos 31 1) 595 lai GILl by clgs gis ar aSil by @ cawl 03505 3561 1) 395 ks alo cigs giv ar JS

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao


https://irlawyers.ir/قانون-اساسی-جمهوری-اسلامی-ایران/

Nor is this

.development unique to the United States
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In all federal systems in modern times
there has been a drift in the direction of stronger and more pervasive central

.government, often at the expense of the powers of local government
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Federalism
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The best examples of federalism in the contemporary world are the governmental

.systems of the United States, Canada, Australia, and Switzerland
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The Swiss

.system illustrates many important facets of the federal idea
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cantons) was the only feasible way of creating national ¥1 Yy¥cantons (now A federation of the

.unitywithout eliminating traditional local autonomy
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The federal system also facilitated
the unification of the country by permitting regional adjustment to religious and

Jinguistic differences
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In all countries where federalism has been adopted, the main
thrust has been to seek an equilibrium between unity and diversity, to achieve

,centralized authority for the nation as a whole without sacrificing local loyalties
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.cultures, and institutions
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constitution of Switzerland, as extensively ThelA&A
delegates certain powers to the national government, the cantons ,\AV¢ revised in
.relining all residual powers
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The powers delegated to the central government are
greater than those delegated to the national government by the United States

Constitution, particularly with respect to governmental monopolies, the definition
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,of criminal and commercial law, conservation, and social welfare, Furthermore
there is no supreme court in Switzerland with the power to declare a statute of the

central court in Switzerland with the power to declare a statute of the centralgovernment

unconstitutional, and federal law always prevails over any contrary

.cantonal law
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Even so, the cantons exercise important powers with regard to the

.administration of law and order, health and sanitation, public works, and education
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In addition, the federal laws are, for the most part, administered by the cantons; for

.example, the national criminal code is enforced in the cantonal courts
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The federal
character of the Swiss Constitution is also reflected in the nature of the amending
process, for all constitutional amendments must be approved by a majority vote in a

.national referendum, with a favourable decision in a majority of the cantons
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voters or by 0-.--- Amendments may be initiated by a popular petition signed by
the national legislature, and it is to be noted that the cantons are represented equally

.in the upper house, the Council of States
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Quasi-Federal Systems
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Several governmental systems that are usually called federal are, in fact, only

.quasi-federal
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That the Federal Republic of Germany (now Germany) is at best only
party federal is reflected in the magnitude of the powers vested in the central

government and in the fact that if there is any conflict between the laws of that
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government and those of the states, or Lander, the laws of the national government
.must always prevail
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The constitution gives the central government exclusive
Jlegislative powers in such areas as foreign affairs, the postal system, citizenship

railroads, and the currency, and concurrent power with

the Lander over many
significant areas such as the definition of civil and criminal law, control of the

.economy, labour, agriculture, public welfare, and shipping on the high seas
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The
ten Lander (now fifteen Lander) are given primary responsibility over education

.and cultural affairs, and they administer most federal laws
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The constitution may be
amended by a two-thirds vote in each house of parliament, and there is a special

.federal constitutional court endowed with the power of judicial review
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Thisis a
.federal system that leans strongly upon the national government
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To a veryconsiderable extent it is a system of centralized legislative power tempered by local

.administration
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The pattern of government in India is often described as federal, for it is a
union territories); the v states and YA union territories (now A states and ¥\ union of
.constitution provides, in elaborate detail, for a territorial division of powers
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The
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subjects Qv various subjects of legislation are grouped in three lists: a union list of
including defense, foreign affairs, currency, banking, communications, and)
customs), over which the union parliament has exclusive jurisdiction; a state list of
,Subjects (including police and public order, agriculture, education, public health 11
;and local government), over which the state legislatures have exclusive authority
,Subjects (including economic and social planning €v and a concurrent list of

labour, and price controls), over which both the central and state governments may

Jegislate
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But this division of powers is seriously qualified by the fact that the

national parliament may legislate on any subject in an emergency or if it deems a
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.subject to have national importance
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The governor of each state is appointed by the
union president, and Parliament has the power to abolish the legislative council of

.any state and create a new one
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In the light of these facts, the government of India

.cannot be characterized as a truly federal system
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The same is true of the former
Soviet Union, whose constitution purports to provide for a union of various
socialist republics but where power is so highly centralized as to warrant the

.conclusion that the system as a whole is only partly federal
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The governmental
,Systems of Argentina, Austria, Brazil, Burma, Mexico, Libya, South Africa
Venezuela, and the former Yugoslavia are all described in their constitutions as

federal in nature, but they are doubtfully so
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In some of them there is a considerable
amount of local administration of national laws, and in others the central
governments have devolved significant powers upon the local governments, but

.these are quite compatible with unitary government
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International Disputes
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Situations which might lead to international friction or give rise to a dispute are to

.be distinguished from disputes
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To be a dispute, a situation must have crystallized
into a ‘disagreement on a point of law or fact, a conflict of legal views or interests

.'between two persons
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This definition occurred in the Mavrommatis Palestine

in which the Greek Government ,(\avé ,Concessions Case (Jurisdiction, PCI|
,demanded compensation for the loss caused to Mr. Mavrommatis, a Greek national
arising out of the fact that the Government of Palestine, of which the mandatory

power was the United Kingdom, had rendered further exploitation of his
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.concessions impossible
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The United Kingdom challenged the jurisdiction of the
of the mandate had not Y1 .court on the ground that the conditions set out in Art

.been observed
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reads as follows: ‘the mandatory agrees Y1 .The relevant part of Art
that, if any dispute whatever should arise between the mandatory and another
member of the League of Nations relating to ... the mandate, such dispute, if it

."cannot be settled by negotiation, shall be submitted to the PCI|
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The United Kingdom argued that there was no dispute or that, if there was
.one, it was between the Government of Palestine and Mr. Mavrommatis
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The court
. ... said:” It is true that the dispute was at first between a private person and a state

.Subsequently, the Greek Government took up the case
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The dispute then entered
upon a new phase: it entered the domain of international law, and became a dispute
.between two state
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This case also serves therefore to illustrate the difference ”
between disputes which are within the domain of international law and those that

.are not
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of its Statute, the function of the ICJ is ‘to decide in YA .According to Art

."accordance with international law such disputes as are submitted to it
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the court had occasion to examine ,(14av¢ ,In the Nuclear Test Cases (IC)

.this matter
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The court, as a court of law, is called upon to resolve existing disputes’
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.between states
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Thus the existence of a dispute is the primary condition for the
court to exercise its judicial function. Whether an condition for the court to exercise
ts judicial function
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Whether an international dispute exists is a matter of objective
,determination’ (quoting from the Interpretation of Peace Treaties with Bulgaria

.(\a0- ,Hungary, and Romania Case (IC)
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Having decided in the instant case that

the principal concern of Australia and New Zealand, the claimants, was to exclude
completely further atmospheric testing by France in the South Pacific, and that
"firm explicit and binding undertaking to refrain from further atmospheric tests'
had now been given, the court decided, by a majority, to strike out the claim
.proprio motu
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The dispute has disappeared because the object of the claim has’

."been achieved by other means
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Political and Legal Disputes

Reason, as applied to the settlement of disputes, may take a political or a legal

form
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In the context of international disputes the pacific settlement of disputes

.'through political means takes place through ‘diplomacy
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Disputes are frequently
categorized as ‘political’ or ‘legal’, depending on whether they appear to be more
.amenable to political or to legal settlement
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,However, since the same dispute may
at various stages of evolution, pass from one mode of settlement to the other with
no change of its basic character, it must not be thought that some disputes are by

.their very nature political, and others legal
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All that is needed to convert a political
.into a legal dispute is a change of heart, or of interests, by the parties to it
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Conversely, a dispute which could easily be settled by legal means may remain
unsettled and ‘political’, because one of the parties refuses to submit to arbitration
.or judicial settlement
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From this it may be concluded that whether a dispute is to be categorized as legal or political

depends on the attitude the parties take to it at the
time
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On the other hand, since the principal concern of international law is the
maintenance of peace, it contains procedures capable of settling any dispute at any

.time, whether classified as legal or political
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Pacific Settlement of Disputes
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:0nce a dispute has arisen, there are only two methods by which it may be settled

.force and reason
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The progress of a legal system may be measured by the extent

.that reason is substituted for force in the settlement of disputes

2940 o BNzl Jad § J> o g 0le Glaie g Jus oS sa> pwlwl . xilss o dgi> plai Sy cad iy
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The ‘pacific’ settlement of disputes has therefore been a constant and abiding

preoccupation of the system of international law and of those required to work
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.within its limitations
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Pacific’ in this context means settlement without resort to*

.force or threat of force
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b

The treaty entitled General Act for the Pacific Settlement of
was the first 1av¥A September ¥1 International Disputes signed in Geneva on

.comprehensive attempt to settle disputes by peaceful means
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This treaty, commonly
referred to as the General Act is still in force, although in the Nuclear Tests Cases
France argued that it had fallen into desuetude; but later in these (\avy ,IC))

.proceedings, France denounced this treaty
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.Twenty-two states are still parties to it
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that ‘all disputes with regard to which the parties (1v) The General Act provides
are in conflict as to their respective rights shall ...be submitted for decision to the
Permanent Court of International Justice, unless the parties agree...to resort to an

'arbitral tribunal
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19YA Before ‘war’ was outlawed by the Kellogg - Briand Pact of
of the Charter of the United Nations required all members ‘to (¢)¥ .and before Art
refrain ... from the threat or use of force’ in their international relations, states

were, consistently with the requirements of international law, presented with a choice for the
settlement of their international disputes-pacific settlement of their

.international disputes- pacific settlement, or settlement through force

4 iy oSl 51 Jid g 290 @Ml igild b oMo 1928 Jlw ar by SslS gloy pulwl oy Kiz oSGl 51 L
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":of the Charter of the United Nations lays down a new rule (¥)¥ .Today Art

All members shall settle their international disputes by peaceful means in such a
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‘.manner that international peace and security, and justice are not endangered
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of the Charter 1 This obligation is spelled out in some detail in Chapter

.entitled ‘Pacific Settlement of Disputes

ol crallue Juad 9 J> 0lsis b axie Jlo Olojlu sssiio I 06 Juad > it wlijz b sagw oz
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relating to the (€)Y .In the same way Art’
Action with respect to* :v prohibition of the use of force, is spelled out in Chapter

threats to the peace, breaches of the peace and acts of aggression

L jguinio ol o7 Jad yo g jl oolaiwl gio as bbgy jo azio Jo o jlw jguinio 2 0olo 4 2is w900 (rod @
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The parallelism
illustrate the point (¢)Y .and Art (¥)v .in the Charter between the treatment of Art

.made in the first paragraph as to reason and force
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of the Charter states that the parties to any dispute, the ¥t  Article
continuance of which is likely to endanger the maintenance of international peace

.and security, shall, first of all, seek a solution by peaceful means

on cuiol 5 glo 3L Jlaisl 4 of pglas a5 wa¥is| ,b oo,k oS e o Ol axio Lo guitio 32 oolo
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The Security
Council shall, when it deems necessary, call upon the parties to settle their dispute
provides that should the parties to such a dispute fail to v by such means. Article

.they shall refer it to the Security Council ,Y'¥' .settle it by the means indicated in Art
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If the Security Council deems that the continuance of the dispute is in fact likely to
endanger the maintenance of international peace and security, it shall decide

or to recommend such terms of settlement as it ¥1.whether to take action under Art
.deems appropriate

aisS @ ol Jleizl @) caigi> 5o Bzl K polai a8 2,8 Jai o aigSiyl axie Jlo Olojlw sl sljgui S
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uloi apogi Wi |

states that the Security Council may, at any stage of ¥1 Article)
recommend appropriate procedures or Y .a dispute of the nature referred to in Art
(.methods of settlement
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This new rule applies not only to the members of the United Nations, but to
all parties to a dispute ‘the continuance of which is likely to endanger international

.'peace and security

o9 b solei pogas Ho puimed aSb 29 W S aie o Ylojlw sliac] ogas o il & ua> 0xils ol
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requires The organization (1)r.It should be recalled that Art

to] ensure that the states which are not members of the United Nations act in accordance]

-with these principles [the ‘principles’ set out in the five previous sub
so far as may be necessary for the maintenance of [f¥ .paragraphs of Art
international peace and security
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That is why, in addition to the obligations laid on
that the Security Council ¥¢ .the parties to the dispute, it is also provided by Art
may investigate any dispute ... in order to determine whether its continuance is'

likely to endanger the maintenance of such peace and security
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While a member of the United Nations ‘may bring any dispute ... to the
whether or not it is a party thereto, ‘a ((1)*0.attention of the Security Council’ (Art
state which is not a member ... may bring to the attention of the Security Council

any dispute to which it is a party if it accepts in advance, for the purposes of the ...

"dispute, the obligations of pacific settlement provided in the present Charter
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There are thus two categories of disputes; those the continuance of which is

likely to endanger international peace and security, and those whose continuance is
not. It is open to either of the parties, or to the Security Council, to consider a
.dispute to be of the first category
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Seas and Waterways
> ol ul o laL,>
Introduction: Seas And Waterways

ol ul o » L tasasio

.This chapter deals with the international regime of the water

130 o el oS> Gllall o el @ Jas ol

The distinction

between ‘seas’ and ‘waterways’ is not clear-cut: ‘internal waters’ include elements
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of both, while if international ‘straits’ are part of the seas’ their legal regime is

.Closer to that of a waterway
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The ‘seas’ may be broadly divided into the ‘high seas’, the ‘exclusive

‘'economic zone’ and the ‘territorial sea
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Bays and qulfs’, which are treated as’ .
-being identical, will be part of the high seas, the territorial seas, enclosed or semi

enclosed seas or internal waters, depending on their size and shape; while ‘inland
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seas’ are, in spite of their name, not treated as sea but as part of a state’s internal

.waters
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.Waterways are either natural or artificial
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The law on waterways is not

.codified. The status of each canal and river having been separately regulated
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Nevertheless, the very characterization of a waterways as international implies a
right of unimpeded passage for the ships of all nations, this rule being a rule of

.custom

S sy sl oxini gio Jgue §> S oS cawlino ol o|)J.T S Olgis °|)J.T Sy S 2579 ol L
il o 9,8 02506 Gl 9 0515 3929 oLl ul o b cile olas sby

Only such rivers and canals as are international in character are of direct
.concern to international law
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Internal Waters

bl sled

-The internal waters of a state comprise: all parts of the sea landwards of the base
-lines from which the territorial sea is measured; ports and anchorages; river
mouths; the watercourses of national rivers; bays and gulfs or parts of them; inland

.seas; lakes and land - locked seas or parts of them
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.The state possesses full rights of sovereignty over its internal waters
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Some
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,writers have defined internal waters as being ‘waters, including parts of the sea
".which are under the full sovereignty of the state
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.There is accordingly no right of entry or passage for foreign ships
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Only in the case of areas which had formerly
been territorial sea or parts of the high seas but which are now enclosed as internal
waters as the result of being landward of a straight baseline is the right of ‘innocent

.passage’ preserved
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,The territorial state has a monopoly in the carrying of goods and passengers

.and enjoys the exclusive right to exploit the natural resources of the sea
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Merchant

ships are subject to the regulations of the territorial state but, by courtesy, the
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.consul of the flag state is normally contacted before any regulation is enforced
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.Warships are immune from such jurisdiction
sl s
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The Law of the Sea

l-bl-gJ.) 0_9.9.7

No other area of international law is today subject to such extensive change as the

Jaw of the sea
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The Third UN Conference on the Law of the Sea met annually from

.States represented \0- with ,19AY to VavY
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Its work culminated in the adoption on

.of the United Nations Convention on the Law of the Sea VaAY April Y-
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It can be
said that the work of codification and the progressive development that has been
.achieved constitutes a most substantial contribution to international law
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,However
a caveat must be entered, for the adoption of the Convention was preceded by a

.voted against ¢ abstained and \v ,states voted in favour \¥- vote in which
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This
augurs ill for the future of the Convention, when it is realized that the USA , with

Venezuela, Turkey and Israel voted against; and the UK, West Germany (now
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Germany), Italy, Spain, the Benelux countries, as well as the USSR, Poland, East
Germany (now Germany), Hungary, Czechoslovakia, Bulgaria, Byelorussia, the

.Ukraine, Mongolia and Thailand abstained
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For these include the most powerful
maritime nations, with the exception of Japan, which has since announced its

[.19971 June Y- intention not to ratify the treaty. [Japan ratified the Convention on
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Before the adoption of this convention, the law of the sea had been set out in

and known as the ‘Geneva  ,190A four separate conventions, drawn up in Geneva in

."Conventions on the Law of the Sea
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Of these, one dealt with the high seas, one
with the territorial sea and contiguous zone, one with the continental shelf and one

with fishing and the conservation of living resources
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Legal Text
Y
Dr. Talaie

These attempts to regulate the law of the sea, the sea-bed and subsoil, were
,only partially successful, as witness the North Sea Continental Shelf Case (IC)

in which one of the arguments put forward by Denmark and the Netherlands (1914
of the Continental Shelf Convention (the 1 .was that the rule set out in Art

equidistance method for delimitation of the shelf) was binding upon the Federal
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Republic of Germany, not a party to that Convention, because the provisions

.merely stated an existing rule of customary international law
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The court found that

.this was not so and that the Federal Republic was not so bound
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Annexes q Article and yv- The Convention contains
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It is divided into

The .Y :Definition of Terms .\ :seventeen Parts as follows

Territorial Sea and

Straits Used for International Ay ;Contiguous Zone
Archipelagic .¢ ;Navigation

Regime .A ;High Seas .v ;Continental Shelf .1 ;Exclusive Economic Zone .0 ;States
-Right of Access of Land .\ - ;Enclosed and Semi - enclosed Seas .4 ;of Islands

Y ;(The Area (sic .\ ;locked States to and from the Sea and Freedom of Transit
Marine Scientific .\¥  ;Protection and Preservation of the Marine Environment
Settlement of .10 ;Development and Transfer of Marine Technology .\¢ ;Research

.Final Provisions .\V ;General Provisions .11 ;Disputes
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contains some definitions of terms used including those of pollution of \ Part

.the ‘marine environment’ and ‘dumping
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concerning settlement of disputes will be dealt with under the V0 Part
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.of this work (\¥ corresponding chapter (Chapter
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.contains five articles of which two may be cited \1 Part
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is Y- Article
entitled ‘Good faith and abuse of rights’, and recites: ‘States parties shall fulfil in

good faith the obligations assumed under this convention and shall exercise the rights,

jurisdiction and freedoms recognized in this Convention and shall exercise
the rights, jurisdiction and freedoms recognized in this Convention in a manner

".which would not constitute an abuse of right
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is entitled ‘Peaceful uses Y-\ Article

of the seas’ and recites: ‘In exercising these rights and performing their duties
under this Convention, states parties shall refrain from any threat or use of force
against the territorial integrity or political independence of any states or in any
other manner inconsistent with the principles of international law embodied in the

" .Charter of the United Nations
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inter alia, makes the Annexes an integral part of the text of the AV Part

.convention
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.December\aAg It provides that it is to remain open for signature untilq
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states, plus Namibia, represented by 10A At this date it had been signed by
the United Nations Council for Namibia (for whose participation express provision

.(was made
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The Convention is subject to ratification (by signatory states) and

.YaA¢E December 9 accession by states which had not signed before
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It is to enter
into force twelve months after the date of deposit of the sixtieth instrument of

.ratification or accession
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At the time [.1a9¢ November \1 It entered into force on]

.States Y'Y of going to press, it has been ratified by
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States 100,Y- -V June € As at]

[.have been parties to the Convention
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No reservations are permitted, save those

.expressly authorized under various Articles of the Convention
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So far as concerns the other parts of the Convention, these fall into different
.categories
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Exclusive Economic) 0 ,(Territorial Sea and Contiguous Zone) Y Parts

Regime of Islands) for the most) A High Seas), and) v ,(Continental Shelf) 1,(Zone
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part reflect rules of customary international law, with, however, a variety of
.detailed additions which improve the corpus of law
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The provisions of these parts
may be expected, with the passage of time, to exert an increasing and eventually
preponderant influence on state practice, and the corresponding sections of this

. "chapter set out in summary from the main rules as ‘ rules of international law

o b i plal uw g oxigl59 5wl K oloj cuwsS b b caomd gul @l jio oS cuils Uail pilg o iz
d..gIJU\Lal.)&l_g."j)JloA.AiJO)waBJDw_JM&_IbyﬁdLﬁMng)MlpL(bCAJ_g.)d.g‘ngS_gJ
caidd oo i Jlodl o 998> aelg9 plgic

¢ ,(Straits Used for International Navigation) ¥ With respect to Parts
Right of) 1+ Enclosed and Semi - enclosed Seas), and) a4 ,(Archipelagic States)

Access of Land-locked States to and from the Sea and Freedom of Transit), the
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Convention innovates, it is true, but state practice is likely to be strongly influenced

.in the future by the rules therein prescribed
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that the innovations in the Convention were \\ It is in relation to Part
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adopted in the face of strong oppositions and no prediction can be made as to
.whether and to what extent these rules will be adopted into international law
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The
,corresponding section of this chapter sets out the gist of these provisions, however

.in order to allow the reader to be informed of their content
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The heart of the problem arose out of an attempt by the numerical majority

of states to force a solution on the minority which would have had the effect of
"transferring to the ‘Authority’ the exclusive power to issue licenses in the ‘Area

for the mining exploration and exploitation of the bed of sea and the subsoil and to
.receive extensive ‘royalties’ from the profits engendered by such deep- sea mining
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The notion that the bed of the sea and the subsoil under the high seas and its
resources are ‘the common heritage of mankind’ is generous, but it was imposed by

a majority of states having no sea-going fleets and no experience of or capacity to
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.undertake the mining thereof upon an unwilling minority which had both
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There is

.therefore a measure of unreality about this part of the Convention
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,Moreover
although the product of the royalties or levy was to be used for the ‘benefit of

mankind’, pride of place is to be accorded to the ‘interest and needs of developing
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.‘countries
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although setting out new law, will probably set , ¢ and \v ,\Y Finally Parts
the pattern of future state practice with respect to pollution of the seas, marine

.environment protection and scientific research respectively
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Continental shelf

OJB U“S

The continental shelf of a coastal stale comprises the sea-bed and subsoil of the
submarine areas that extend beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edge of the continental margin, or to a
distance for two hundred nautical miles from the baselines from which the
territorial sea is measured where the outer edge of the continental margin does not

.extend up to that distance
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The coastal state exercises ‘sovereign rights’ over the continental shelf for
.the purpose of its exploration and the exploitation of its natural resources
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Natural
resources consist of mineral and other non-living resources of the sea-bed and

.subsoil together with living organisms belonging to sedentary species
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These rights

are exclusive in the sense that no other state or person may undertake these
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.activities without the coastal state’s express consent
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They do not depend upon
.occupation, effective or notional, nor upon any express proclamation
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The existence
of such sovereign rights does not, however, affect the legal status of the

.superadjacant waters, or the air space above those waters
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Drilling, tunneling the construction of artificial islands, installations and

.structures all fall within the exclusive jurisdiction of the coastal state

[https://229-415.ir 1,5 0 e 9 Jwygr iguolS «Suig il --- /https://irlawyers.ir 5 i 998> llao



However, all states have the right to lay submarine cables and pipelines and the
coastal state may only take steps to control the laying or maintenance of such
cables and pipelines as may be necessary for the prevention, reduction and control

.of pollution
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So far as concerns the rule for the delimitation of the continental shelf

between states with opposite or adjacent coasts, this ‘shall be effected by agreement
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of the statute of the International YA .on the basis of international law, as referred to in art

.court of justice (ICJ), in order to achieve an equitable solution’ (Art
.(of the Convention AY
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In the Case concerning the Continental Shelf between Libya and Tunisia
the court had already decided that ‘the principles and rules applicable (\aAY ,IC))
to the delimitation of the continental shelf are those which are appropriate to bring

."about an equitable result
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,The Case concerning the Continental Shelf between Libya and Malta (ICJ

.gave the court the opportunity to pronounce upon this question once again
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Convention on the Continental Shelf but Libya was 190A Malta was a party to the

.not
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UN Convention on the Law of the Sea, but this had YaAY Both had signed the

.not entered into force
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In these circumstances the court had no alternative but to decide the question

.on the basis of customary international law
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The material of customary"

international law is to be looked for primarily in the actual practice and opinio juris
of states, even though multilateral conventions may have an important role to play
. ... ,in recording and defining rules derived from custom
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It cannot be denied that
Convention is of major importance, having been adopted by an 19AY the
overwhelming majority of states; hence it is the duty of the court to consider in

what degree any of its provisions are binding on the parties as customary

international
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.case \9AY and the pronouncement of the same court in the A¥ .The court cited Art
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:It concluded

905 S8 ami aioSiyl $,anSol dladl Hu Olgsd

It is, in the court’s view, incontestable that the institution of the’
exclusive economic zone, with its rule of entitlement by reason of

.distance, has become part of customary law

ol 5l Sxie ope 0358 olyan @ $sbaibl-s,laxl aikio pogio oS cawl LG LB e ol Ol b o

ol 03 9,6 Goa> I siowsd) >y Iare oz I ol abold alawly a ailnio

Although the institutions of
the continental shelf and the exclusive economic zone are different and

distinct, the rights which the exclusive economic zone entails over the sea-bed of the zone
are defined by reference to the regime laid down for

.the continental shelf
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Although there can be a continental shelf where
there is no exclusive economic zone, there cannot be an exclusive

.economic zone without a corresponding continental shelf
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It follows that
the ‘distance criterion” must now apply to the continental shelf as well ...

".as to the exclusive economic zone
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Legal Text
Y
Dr. Talaie

To avoid any confusion, the court added that this was not to suggest that the
distance criterion’, had superseded the concept of the ‘natural prolongation of the

.'coast
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As may be seen, the decision in this important case throws new light on the

.notions of exclusive economic zone and the continental shelf
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Perhaps the most important outstanding dispute in respect of the drawing of

the maritime frontier between two opposite state is that between the U.S.A. and the
USSR concerning the Bering Strait, the Bering sea, the Navarin Basin and
convention under which Czar \A1v generally the sea boundary deriving from the
.million dollars v Alexander Il sold Alaska to the United states for some
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Enormous reserves of oil have been found in the Navarin Basin the
exploitation of which is held up solely by reason of the dispute between the two

.states
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It may thus be seen that behind the rules concerning the drawing of the
maritime boundary lie the most important strategic military and economic

.considerations
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